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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

FOR RELEASE ON DELIVERY
EXPECTED AT 11 A.M. ON

TﬁECEMBER 19, 1974J

STATEMENT OF
ELMER B. STAATS
COMPTROLLER GENERAL OF THE UNITED STATES
BEFORE THE
COMMITTEE ON THE BUDGET, ¢, grﬂ
Y UNITED STATES SENATE .

Mr. Chairman and Members of the Committee:

Thank you for having invited me to discuss with you my recent
letter of December 4, 1974, to the Speaker of the House and the
President Pro Tempore of the Senate, a copy of which is attached
to my statement today. This letter addressed the question whether,
under the Impoundment Control Act of 1974, withholdings by the
President of budget authority for temporary periods for 'fiscal
policy'" reasons are properly treated as ''deferrals' rather than
"rescissions.' We concluded that such withholdings are properly
reported as deferrals, so long as their duration is proposed to be
less than the current fiscal year. We came to this conclusion after
detailed consideration of the law and its legislative history and, I

might add, after hearing advocates for both sides of the question,
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At the outset we would point out that in our opinion the Act
strengthens congressional control over impoundments in that it
establishes orderly procedures by which Congress may consider
and act on the merits of any impoundment the President may pro-
pose. This has not been the case in the past.

The Act divides impoundments into two categories. The first,
described as ''rescissions', is dealt with under section 1012. The
term -- usually meaning to revoke, repeal or cancel -- suggests
that these impoundments would result in a permanent excission of
budget authority, not a mere delay in its exercise. The Act is
quite clear on what procedures apply where the President proposes
a permanent withholding of budget authority. Congress' decision
on the merits of the proposed impoundment is made by enacting, or
failing to enact, a rescission bkill. If the Congress fails to act within
45 days, the President must release the funds.

The second categofy, covered by section 1013, is characterized
as ''"deferrals''. Again the term itself seems to suggest its plain
meaning -- the withdrawal of budget authority that would amount to
a temporary suspension, not a permanent removal. The term is
defined in sections 1011 and 1013 of the Act as a withholding or
delaying of budget authority that does not extend beyond the fiscal
year in which it is proposed. And again, the Act clearly estab-

lishes the procedure by which Congress decides upon the merits of



a proposed deferral. If either House passes a simple resolution
disapproving a proposed deferral then the President must release
the authority.

As stated earlier, the legal controversy revolves around whether
the Act contemplates application of the rescission procedures or the
deferral procedures when the President, for "fiscal policy' reasons,
proposes a temporary suspension of budget authority. Simply put,
our view is that the answer depends on the proposed duration of the
withholdiﬁg. If the duration of the impoundment does not extend beyond
the end of the fiscal year in which it is proposed, and if the proposed
temporary suspension does not have the effect of permanently rescind-
ing budget authority, the deferral procedures apply.

The other interpretation is that the rescission procedures apply,
regardless of the duration of the proposed withholding of budget
authority, if the withholding is not supported by legal authority pro-
vided by the Antideficiency Act, as amended by section 1002 of the
Impoundment Control Act.

The Act itself is difficult to interpret and the legislative history
of the conflicting philosophies expressed in earlier Senate and House
bills, merged in conference, is largely ambiguous. However, the
Antideficiency Act, as amended by section 1002 of the Impoundment

Control Act, spells out conditions under which reserves may be



established and says that there is no other authority except as spe-

cifically provided by particular appropriation acts or other laws.

We have concluded that the procedures for handling withholdings of
budget authority set out in other sections of the Act are "other laws"
and therefore withholdings for temporary periods for "fiscal policy"
reasons can be considered as proposed deferrals rather than
rescissions if such withholdings are for limited periods. To other-
wise construe the language of section 1002 would create an inconsis-
tency with the clear import of section 1013, which provides for
deferrals for less than a current fiscal year of any budget authority.

The rationale for our conclusions is summarized on page 13 of
our letter of December 4, 1974.

In our letter of December 4, 1974, we pointed out that the matter
at issue is a close question involving difficult issues of interpretation
of statutory language and legislative history, and suggested that the
Congress may want to re-examine the Act and clarify its intent
through further legislative action.

Mr. Chairman, in your most recent letter that I received this
Monday and answered yesterday, you raised a number of specific
questions about our position on this matter. My response, which
I have attached to this testimony, sets forth each question and pro-
vides an answer immediately following the specific question.

This concludes my statement. We will be glad to answer any

questions you mavy have.
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Speaker of the House
President pro tempore of the Senate

The purpose of this letter is to provide you with our views
concerning the interpretation and application of the Impoundment
Control Act of 1974, Title X of Public Law 93-344, 88 Stat. 297,
332 (July 12, 1974).

Recent years have witnessed disigreement Dbetween the
Executive Branch and the Legislative Branch over which has ulti-
mate control over Government srogram and fiscal spending policy.
The Executive Branch, largely on grounds of fiscal responsibility,
has sought to curtail or 2liminate numerous programs funded by the
Congress. The courts have held, for the most part, that such
Executive attempts tc¢ avoid implementation of Government
programs through the withholding of budget authority constituted
illegal impoundments, Neverthelcss, and despite a rcasonably
clear understanding of the limits of Execulive authority, the powcer
to impound budget authority was easy to e>ercise and challenges to
that power difficult and time consuming to resolve.

The Impoundment Control Act of 1974 was designed to tighten
congressional control over impoundments .nd establish a detailed
procedure under which the Legislative Br..nch could consider the
merits of impoundments proposed by the Exccutive Branch. The act
fundamentally calls for the Executive Braich to report and explain
to the Congress all proposed impoundment: with ultimate authority
to effectuate such proposals dependent upo1 congressional action.
The basic scheme of the act's operative p)ovisions is contained in
four key elements:

1. All budget authority to be withheld by the Exccutive
Branch from obligation or expenditure--either permanently or
temporarily--must be reported to the Congress._
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2. Budget authority intended for perm inent withdrawal
must be released for obligation and expenditure if the
Congress fails within 45 days to pass legislation authorizing
the withdrawal.

3. Budget authority intended for temporary withdrawal within
a fiscalyear may be withheld as proposed if the Congress fails to
act; either House may require release of such deferred budget
authority by passing a simple resolution to that effect.

4. The Comptroller General of the United States is
empowered to seek court enforcement of any required release
of budget authority.

The net result of the procedure established is that the propriety
of any proposed impoundment will depend upon action (or inaction)
by the Congress in connection with a contemporaneous consideration
of such proposal. Earlier actions by the Congress either authorizing
or denying authority for particular impoundments are of no ultimate
consequence except as they might affect the outcome of considerations
under the act of 1974.

A controversy has developed over whether application of the act
as outlined above serves to strengthen or weaken congressional con-
trol over impoundments. With respect to permanent withdrawals of
budget authority, it is clear that the intent is to require an act of
Congress to clothe the Executive Branch with requisite authority.
If the Congress fails to act, the President may not impound.

As to temporary withdrawals, however, it is contended that the
President by virtue of congressional inaction acquires authority to
defer where otherwise none exists--that the President, by proposing
a deferral of budget authority, becomes vested through congressional
inaction with authority which the Congress otherw.se may have previ-
ously denied him. Under this interpretation, the act, in legitimizing
otherwise impermissible deferrals of budget authority, might be
regarded as weakening rather than strengthening congressional control
over impoundments, albeit either House has it within its power to
deny deferral authority through passage of a simple resolution.

The Impoundment Control Act of 1974 and its legislative history
are considerably less than clear concerning the act's intended design.
The act cannot be analyzed without producing a series of anomalous
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results which its history fails to explain away. Hcvertheless there
is an unmistakable philosophy underlying the act that does provide
a rational and realistic basis for viewing the act as a mcans by which
the Congress strengthened its control over Exccutive impoundnients.

The fact is that prior to cnactment of the Imodoundment Control
Act, the Executive Branch ecngaged in numecrous impoundments,
whether authorized or not, often without the Congiess having a clear
picture of precisely what was involved. Under ‘he act, however,
each withdrawal of budget authority bccomes highly visible, allowing
the Congress to consider its merit as of the tinwe it is proposed,
Rescissions or permanent withdrawals of budget authority arc made
difficult for the Executive Branch in that both Houses of Congress
must support them through positive action to establish the requisite
authority. Deferrals or temporary withdrawals are made easicr
in that inaction by the Congress establishes the requisite authority.
However, to counterbalance this ease, the act aillows either House
on its own to void such proposed action. There is no question but
that a recission is the more significant typc of impoundment over
which congressional control is unmistakably absolute.,  The cssen-
tial difference is that simple inaction on a rescission proposal auto-
matically results in reclease of the bLudget aunthority after 45 days,
Congressional control over the less significint defcrral is no less
absolute, though afirmative action is required in the oucrcisce of that
centrol.

To point up the full ramifications of the provisions of the act,
and their operative effect, there follows a detailed analysis of the
issues involved. '

THE BASIC PROVISIONS

The Impoundment Control Act of 1974 was the result of a
conference that combined fecatures of two differing approaches 1o
impoundment control. As the Conference Report, H.R. Rep.
No. 93-1101, 93d Cecng., 2d Scss. 76-77 (1974), states, the House
bill that went to conference provided for a prozedure that would
require impoundment actions to be reported to the Congress by
the President within ten days after they were tiken. In the cveat
that either House passed a resolution of disapproval within sixty
calendar days of continuous session after the cate on which the
Presidential message was rcceived by Coangress the impoundment
would have to cease. The Senate bill considercc by the conferces

“
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cirenmscribed the autherity in the Antidefliciency Act, 31 U.5. 2.
§663. to »iace funds in reserve, and nr"lnbl* ed the use of budiro-
tary reserves (except as provided specifically in appropriation acus
or other laws) for fisc.l policy purposcs, or to achieve less than
the full objectives and <cope of programs cnacted and [
the Congress. The Scnate bill authorized th: Comptrolicr
to bring a civil action in the U.S. District Ceourt for the Divirict
of Columbia to enforce those provisions.

Section 10801 of the act is a disclairier section ‘ ‘
cther things, that nothing in the title shall be coustru.d as os:s -
or concading the constitutional powers or liratiati :
sonzireas or the President.

Section 1G0Z amends the Antideficiency Acu to aut'ﬁ Srinme Tose o
iv {except as provided specifically in appropr: t" 1 acts ool

e pt‘O“lde for contingencies, or o cffect :
are made possible by or throu:h changas i .
ter  efficiency of operations. The secticin continnes -
>Q m1ont that whenever an officer responsible for making aneor-
iomments and  reapportionments determines that any
rosorvad will not be required te carry out the full ohicctives

.-

ccore of the appropriation concerned, ae shall oo
rescission of that amount.

inition section.

ica 10124 provides that if the Presideont Zeteroud

or part of any budget zuthority will not be roquire”] N
111 wliectives or scope of the programs, or t:at sunh ;
v should be rescinded for {iscal policy or ther csasons. o o)

ing the termination of authorized projecis o whernever =317 v
o hudget  authority provided for only one fiscal C

vy is to be rescrved from obligation for such
ltr:_nsmit a special message te Cong

y of the budget authority. The rescoga incl:do un
5t budgrt auikority involved: the appropriation acc’ !
~ffected; the reasons for the requested i or

authority in reserve; the l[iscal, omic. S
and all facts, circumstances, coensideraztions. aonl

the nraposed rescission or reservation. Uniess hoth flous -
ote action on a rescissicon bill within '
of rcceipt of the mersage, thoe g
mion was requested must be made availab
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Scction 1013 provides for a sccond type of spec al message
concerning proposed deferrals. This category includ 's any with-
holding or delaying of the availability for obligation of badget author-
ity withinthe current {iscalyear (whether by cstablishing reserves
or otherwise), or any other type of Executive action or inaction
that cffecctively precludes the obligation or expenditur-e of budgcet
authority, including authority to obligate by contract in advance
of appropriations as specifically authorized by law. Such action
or inaction may occur al the level of the Office of Management and
Budget, as through the apportiomment pr-ocess, r at the depart-
mental and agency level, The deferral : pecial inessage from the
President shall contain basically the s:iie types of information
includedin a rescission specral message. However, the procedure
for congressional action is different in that the President will b
required to makce the budget authority available for «bligation only
if either Ilouse of Congress passes an "impoundme.t resolution
disapproving such proposed deferral at any time afier reccipl of
the special message. The authority 1o proposedeferrals is limited
to the fiscalycar in which the snecial message making the proposal
is submitted to the House and Scnate,

Scction 1014 provides that ecach Presidential special niessage--
whether {or rescission or for deferral--shall be referred to the
appropriate cominittec of the House of Represcntatives and the
Senate and printed as a document of each house and in the Federa
Register. It further provides tha* a copy of cach special messagpe
shall also bhe transmitted to the Comotroller CGeneral, who shall
review eachmessage and informboth houses of the facts surround-
ing the proposed action and its probable effects. I the casc of
deferrals, the Comptroller General must state w cther or not
(or o what extent) he determines the proposed def rral to be in
accordance with existing statulory authority. ny rev :ions of pro-
posed rescission ordeferrals muct be transn itted by the President
in a supplementary message.

Section 1015 provides that if the Comptroller General {inds that
an action or inaction that constitutes a rescrve or deferral has not
been reported to Congress in a special mesisage as required, he
shall report to Congress on such reserve or deferral. His report
will havethe same effectas ifit had beentransmitted by the Presi-
dent in a special message, Moreover, if th. Comptroller General
believes that the President has classified an action incorrectly,
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by covering itin a deferral special message when in fact a rescis-
sion is involved, or vice versa, he shall report to both houses
setting forth his reasons.

Scction 1016 provides that if budge! authority is not made
available for obligation as required by the act, the Comptroller
General is empowered, through attorneys of his own choosing,
to bring a civil action in the United Statcs District Court for the
District of Columbia in order to obtain any decrce, judgment,
or order that may be nccessary or appropricte to make such
budget authority available for obligation, However, no such action
may be brought until the expiration of 25 calendar days of con-
tinuous session after the Comptrclier General files with the
Speaker of the Housc of Representatives and the President of the
Senate an explanatory statement setting forth the circumstances
giving rise to the action contemplated. The section provides that
the courts must give precedcnce to this type of civil action.

Finally, section 1017 provides that congressional action with
respect to a proposed rescission or deferral shall take the
form of a "rescission bill" or an "impoundment resclution.'' Any
rescission bill or impoundment resolution shall be referred to
the appropriate committee of the House of Renresentatives or the
Senatc., If the committec {ails 1o report a rescission bill or
impoundment resolution at the enc of 2% calendar days of coniinu-
ous scssion after its introduction, it is in order to move to dis-
charge the committee from further consideration. A inotion to
discharge may be made only by an individual favoring the bill
or resolution; may be made only il supported by one-fifth of the
Members of the House involved (a quorum being present); and is
highly privileged in the House and privilcged in the Senate.

BACKGROUND

In the past the Executive Branch generally has asscrted three
bases for its authority to impound funds: {l) the statutory provi-
sions of a particular program; (2) statutory I mitations upon ovecr-
all budget outlays; and (3) the Antideficiency Act, 31 U.S.C. §665.
In an opinion to the Chairman, Subcornmitize on Separation of
Powers, Committee on the Judiciary, U... Senate, B-135564,
July 26, 1973, Committee Prirt 183, 93d Con:., 2d Sess., (1974),
(hercafter ""Committee Print'), we offered a detailed review of
these assertions. Committee Print, pages 14-23.
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- The Antideficiency Act as general authorily or the impound -
ment of funds probably has been the mo:t contested f the bascs
claimed, with the President claiming broad impound nent powers
thercunder. Our analysis of this statute concluded that the Anti-
deficicncy Act could not be viewed as anthorizing tie President
to withhold funds for general economic, fiscal, or policy reasons.
Comumittee Print, pages 17-20,

The Impoundment Control Act of 1974 is, in pa 't, the Con-
gressicnal response {o claims by the Executive Br.nch that the
Antidefliciency Act granted general authority to impound funds.
The act accomplishes two objectives: first, it amends the Anti-
deficicncy Act to clarify and limit its terms and, second, it
establishes a procedure that provides 2 mcins for the Congress
to pass upon Execcutive Branch desires to impound budget authority,

Prior to passage of the Impoundiment Control Act, the relevant
provisions of the Antideficicncy Act, 31 U.S.C. §665(c)(2), stated:

"In apportioning any appropriation, rescrves may
be cstablished to provide for coitingencics, or to
effcct savings whenever savings arc m: de possible
by or thrcough changes in requirements greater
efficiency of operations, or other developrmaents .
subsequent to the date on which such approoria-
tion was madc availeble.  Whenever it is deter-
mined by an officer designated in subsection (d)
of this section to make apoortionments and
reapportionments that any amount so reserved
will not be required to ca ‘ry out the nurposes of
the appropriation concerned, he shall recommend
the rescission of such amount in the manner pro-
vided in the Budget and Accountiag Act, 1921, for
estimates of appropriations.' { Tmphasis added. )

This subsection was amended by §1002 of the act to read as
follows:

“"In apportioning any appropriation, reserves
may be c¢stablished solely to provide for contin-
genclies, or to effiect savin;'s whenever savings
arc made possible by or through changes in
requirements or greater efficiency of operations.
Whenever it is dectermined by an officer designated

-7
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in subscction (d} of this se-tion {o make apportion-
ments end reapportionments that any amount so
reserved will not be required to carry out the full
objectives and scope of the appropriation concerned,
he shall recommend the rescission of such amount
in the manner provided in the Budget and Accounting
Act, 1921, for estim:tes of appropriations. Except
-as specifically provided by particular appropriations
Acts or other laws, no rescrves shall be established
other than as authorized by this subsection. Rescrves
established pursnant to this subscction shall be
reported to the Conpgress in accordance with the
Impoundment Control Act of 1974, " (Emphasis
added. ) ‘

The reasonfor this amendment was that the "other developments"
language in 31 U.S.C. §665(c){(2) was ©being construed as
encompassing--

i % %k any circumstances which arise alter an
appropriation becomes available for us.:, which
would reasonaoly justify establishment of a
rescrve. '’ Committee Print, p. 19.

In this light, impouandnmients motivated by fiscal policy considera-
tions were being justificd on the basis that they werce within the "other
developments!! language of the Antideficiency Act.

The lcgislative history of the amendment to 31 U.5.C. §660%
underlines Congress' (lear intent that the Antideficicncy /At not
be used as authority to withhold funds for fiscal policy rcasons.
Rather, it was to be used only to establich reserves to provide
for contingencies or to effect savings. Fo: example, a statement
by Representative Matsunaga, during the House debate on the
Conference Report on H.R. 7130, the bilil that became, in part, the
Impoundment Control Act of 1974:

"One of the most important features of the bill,

Mr. Speaker, is the impoundment title, which

tightens the laaguage of the Anti-Deliciency

Act, thereby prohibiting 'reserves’ for fiscal
urposes. This provision is key to maintaining

the balance of power among the three branches

of Government.' 120 Cong. Rec. H5205 (daily ed.

June 18, 1974). (Emphasis addcd.)

-8 -
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Senator Muskie, durin: dchate of S, 1541, the Dbill that was the
Scnate-approved version of . R, 7130, stated:

"The purposc of title X [the impoundment conirol
provisions of the Senate bill] is to define and larify
the authority of the Proesident and other officers and
employees of the exccutive branch to place appro-
priated funds in reserve. ¥ * ¥ the 'other develop-
ments' clause would be deleted by this bill because

it has been treated by some officials of the execu-
tive branch as a justification for establishing reserves
because of economic o1 other developments.

Clearly that use was ncver intended by the Coigress.
It is that use which has provoked this controv. rsy over
impoundments.

" Section 1001 further defines thie boundaries of the
Antideficiency Act for fiscal policy purposes or to
achieve less than the full objectives and scope of pro-
grams enacted and [unded by Congress. The 1ppor-
tionment process is to be used only {or routinc admin-
istrative purposes such as to avoid deficiencics in
executive branch accounts, not for the making of
policy or the sctting of priorities. % % * Morcover,
nothing in the langunge or legislative history of the
Antideficicncy Act cuggests in any way the Con-
gress intendced the cxecutive branch to place
funds in rescerve as part of economic policy.,”

120 Cong. Rec. S4091 (daily ed. Maxrch 21, 1974).

See also Senator Muskie's comments at 120 Cong. Rec. S3997
(daily ed. March 20, 1974); Senator Irvin's summary of the Antide-
ficiency Act amendment at 120 Cong. Rec, 831335 (daily ed. March 19,
1974); Senator Metcalf's statement at 120 Corg. Rec. 53846 (daily ed.
March 19, 1974); the report of the Committi e on Rules and Adminis -
tration onS. 1541, S. Rep. No. 93-688, 93d Cung., 2d Sess., 30, 72-75
(1974); and the Conference Report on H.R. 7130, H.R. Rep. No,
93-1101, 93d Cong., 2d Sess., 76 (1974).

Thus, in light of the section 1002 amendment to the Antideficiency
Act and the clear and cxtensive legislative history of this provision,
we conclude that budget authority may not be withheld except to pro-
vide for contingencies or to effect savings, or as specifically provided
for in appropriations acts or other laws.
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- However, apart from this, there currently exists disagrecement
as to whether the act did or did not have the effect, in some circum-
stances, of providing authority, at the initiitive of the President
and with Congressional concurrence, to defor budget authority tem-
porarily from obligation. Generally spceaking, one interprelation
is that the actprovides no such authority while the other intesrpreta-
tion is that it does. These contrasting views are discussed below.

THE TWO INTERPRETATIONS

The First Interpretation

Section 1002 requires the Executive Branch to report the
establishment of all reserves to the Congress, and permits crea-
tion of reserves solely to provide for ''contingencics' or to effect
""savings'' or as may otherwise be authorized by other law ..
Remaining portions of the Impoundment Control Act of 1974 are not
viewed as '"other law.™

It is further <contended that coction 1012, relating to
"rescissions'", prescribes the sole procd lure aveilableto the Presi-
dent when he wishes to avoid cxpenditure of all or part of hudgcet
authority (1), which he does not believe will b required to carry
out the full objectives or scope of programs for wlich it is provided,
(2), the expenditurce of which should be avoided for fiscal policy or
other reasons, or (3), inthc case of onc-year funds, which he wishcs
to reserve from obligation for the entire year. Both Houses of
Congress must pass a rescission bill within 45 days in response to
his proposed rescission or the budget authority must be madc avail-
able for cobligation.

Section 101X relating to deferrals is viewed as merely providing
a mechanism for reports required by section 1002. Congrcss may,
by resolution of either Housec, direct the obligation of rccserves
established pursuant to the Antidceficiency Act or any other specific
statutory authority, and reported undcr section 1013, Otherwisc,
the budget authority may be deferred as proposed under previously
existing authority.

Therefore, under the first interprectation, whenever the
President proposes to withhold budget authority for a purpose not
authorized by the Antideficiency Act or other specific law, he must
propose a rescission under section1012. This conclusion is dcemerl
supported by section 1013(c), which specifies that section 1012 is
the exclusive recourse for the President whenever any of the three
types of impoundments specified in section 1012 are involved.

- 10 -
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Finally, when the Prcsident, either by ac: or omission, fails
to submit a required message or, if he submits a message under
section 1013 which should have been sent under section 1012, or
vice versa, the Comptroller General, through his report pursuant
to §1015(b), effectively rectifies the incorrectly classified message
. and converts it to the proper category.

In summary, this view of the act, stated simply, is that deferrals
of budget authority may be proposed under section 1013 only if they
are authorized by the Antideficiency Act, as amended by secction
1002, or by appropriation acts or other laws; no deferral may be
proposed under section 1013 on other grounds. It is urged, there-
fore, that if grounds other than those already authorized are the
motivation for a proposed withholding of budget authority, the Presi-
dent must seek a rescission of the budget authoiity and transmit a
special message under section 1012, Put another way, any budgct
withholding action for which the President lacks statutory authority
to undertake must be proposed under section 1012,

The Second Interpretation

Section 1002, which amends the Antideficiency Act, requires the
Executive Branch to report the establishment of all reserves to the
Congress. It authorizes the establishment of reserves pursuant to
the Antideficiency Act itself, as amended, or as specifically pro-
vided in particular appropriations acts or other laws. Under this
interpretation, the term 'other laws' includes the remainder of the
Impoundment Control Act of 1974,

Section 1012 provides the procedure when the President wishes
permanently to withhold the obligation of all or part of budget author-
ity. Both Houses of Congress must pass a rescission bill within 45
days or the budget authority must be made available for obligation.

Section 1013 applies when the President wishes to delay, for any
period up to the end of the fiscal year in which the delay is proposed,
the obligation of budget authority. Unless either House passcs a
resolution disapproving the proposed delay. the delay may contlinuc
for the period proposed.

Thus, under the second interpretation, the differcence between
_ sections 1012 and 1013 is not based on the existencc or lack of prior

- 11 -
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legal authority supporting the proposed withholding of budget
authority, but rather on the proposed duration of the withholding--
permanent under section 1012, temporary under section 1013.

An important aspect of the control provided by the act under the
second interprectation lies in the provisions for full disclosure to the
Congress -of Executive Branch plans with an opportunity for Congres-
sional oversight and the exercise of a veto power. Finally, subscction
1015(a) requires the Comptroller General to monitor the budgetary actions
of the execulive branch. When the Comptroller finds that an action
tantamount to deferral or rescission of budgct authority has taken or
will take place and that a required Presidential special message has
not becen scnt, he is to report this to Congress, togeth 'r with ¢ssentinlly
the same facts required for the Presidential special 1rorssage that should
have been sent, Such a Comptroller General's repori triggers the pro-
cedurcs under scctions 1012 and 1013 n the same manner as if a Presi-
dential special messnge had been sent.

Subsecction 1015(h) requires the Comptroller General to report when,
in his view, a Presidential special message has Tleen '"mislabeled,
i.e., scnt in accordance with the wrong scction, Gerncerally, this report
is informatieonal. However, if the Comptroller Genoral finds, in the
case of a proposed deferral, that funds could le expected with reason-
able certainty to lapse before thoy could be obligated or would have tn
to be obligated imprurlently to avoid that consequen e, the nction by
the President is to be construed as a de facto rescission. The Gorop-
troller General would then, in  addition {9 the subscction 101%5(b)
message, send a section 1012 message, whith scction 1012 messance
would become the Congressional action dovument. The President's
deferral message would hecome a nullity by virtue of the fact that sub-
section 1013(c) provides that scction 1013 will not apply to actions
roequired to be scent under scctiion 1012,

DISCUS5ION OF THE INTERPRETATIONS

Both interpretations outlined above have considerzble merit. The act
contains complex and difficnlt provisions, on whose interpretation rea-
sonable men may differ. The lecgislative history, whilc helpftl in some
arcas, is in large part ambiguous. However, on balance, we must
conclude that the second interpretation is the correct one, bascd primar-
ily on the plain reading of the title.

- 12 -



BES T DOCU,

B-115398

YENT AVAILagy ¢

First, the clear language of section 1013 does not limit the
authority for proposed deferrals., Thelanguage of the secticn is very
broad, providing that a message should be sent pursuant to the sec-
tion whenever it is proposed that budget authority be deferred. The
language is sobroad, infact, thatitwould include rescissions except
that subsection 1013(c) specifically excludes '""budget authority pro-
posed to be rescinded or that is to be reserved as set forth in a
special message required to be transmitted under section 1012."
Clearly, the plainlanguage permitsthe proposal of déferrals for any
reason., It has been suggested that since section 1012 specifically
lists "fiscal policy' withholdings as being reportable under that sec-
tion, and section 1013 does not, all fiscal policy withholdings must
be reportedunder section1012. llowever, inthatevent, no deferrals
could be proposed under section 1013, since the list of purposes
under section 1012 is comprehensive, and section 1013 lists no
purposes whatever.

Second, we conclude further that the Impoundment Control Act of
1974, apart from section 1002, is "other law'" within the meaning of
section 1002. This is the necessary.conclusion to be drawn from the
fact that section 1002 is in fact an amendment to a statute (the Anti-
deficiency Act) separate and apart from tke remainder of the
sections making up the Impoundment Control Act of 1974,

Third, the language of sections 1012 and 1013 conveys a clear
impressionthat theuse of thetwo sections depen Is notonthe purpose
or legal authority of a proposed withholding acticn, butupon its dura-
tion. If it is to be a permanent withholding of funds; i.e., the funds
will never be spent, section 1012 is to be used., If the withholding
action is to be only temporary, section 1013 is to be used.

Our interprctation of the provisions of the Act may lead, at first
glance, to some apparently anomalous results. In particular, it
means that an action by the President that is authorized by statute
(e.g., a deferral clearly authorized by the Antideficiency Act) may
be made unauthorized and terminated by a simple resolution by only
one House. Similarly, a rescissionthatis authorized by a particular
statute may, when submitted wunder section 1012, be rendercd
unauthorized and illegal if the Congress fails to pass a rescission
bill within 45 days. We believe these results are understandable
and reasonable in the context of the Act as a design to give the
President the opportunity to initiate reconsideration of, and

Congress the opportunity to reconsider, the expenditure of program
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funds under circumstances that may be different from those in
existence when the original program was enacted. In addition, it
- should be noted that no program may be terminated without action
by both Houses, and deferral actions cannot delay program funds
for longer than one ycar.

A central premise of the argument against the second
interpretation appears tobe that the act cannot be interpreted so as
to provide new authority for impoundments becausc, it is argued,
the legislative history shows that the Senate, by its amendments
to the Antideficiency Act, intended to reduce substantially the
basis for Presidential impoundment, and all featur:s of the Senate
bill necessary to that purpose were incorporated in the Conference
Report. In addition, it is said that the House version of the act
merely provided a reporting and veto mechanism in the event
unauthorized impoundments occurred. Therefore, it is argued,
since the Senate bill would have reduced the President's power to
impound and since the House bill would not have enlarged it, any
argument that the act confers new power to the President to
impound would mean that the sum of the legislative process in
this case is greater than its parts. Finally, it is argued that the
act cannot be interpreted to delegate new power of deferral by
inadvertence or implication,

We cannot agree with this view of the act. As shown above,
the plain language of the act supportis the second interpretation.
The legislative history of the act, particularly in the latter stages
of floor debate after the House-Senate conference, is ambiguous,
in part. However, some important light is shed by that history.
The key point is the history of section 1013, which is virtually
identical to the language of earlier bills developed in the House.

On March 6, 1973, Rep. Mahon introduced H.R. 5193, This
bill is the basis for much of the act and clearly was the blucprint
for section 1013. The bill was reviewed and revised by the Jouse
Committee on Rules. Rather than report out the bill with ainend-
ments, a new bill, H.,R. 8480, was introduced. The substituted
bill, however, retained thebasic philosophy underlying H. R, 5193;
i.e., the cstablishment of an impoundment control procedure
through which Congress would review all impoundments and dis -
approvethemthroughaffirmative action. In the abscnce of affirm-
ative action, the impoundment involved would stand. H.R. 8480
was, in turn, referred to the House Committece on Rules. Simul-
taneously, the House was studying another measure--H.R. 7130--
which, in part, was also decsigned to dcal with Exccutive Branch
impoundment of funds, H.R. 7130, which was introduced on

- 14 -
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April 18, 1973, contained two titles. Title II, an impoundment
control section, was adonted from H,R. 8480. Sec IH.R. Rep. No.
93-658, 93d Cong., 1lst Sess. 16 (1973). H.R. 7130 passcd the
House on December 5, 1973, and subsequently wis the Ilouse bill
that went to conference and led to the ecnactment of scction 1013.

During the debate on H.R. 8480, it becam: clcar that the
Members of the House did consider that the bill would, to the
extent that it allowed an impoundinent to continue unless Congress
acted affirmatively to stop the iropoundment, grant the President
an additional mecans to impound badgetl authoritv. Sco, gencraolly,
120 Cong. Ree. H6597-6630 (daily cd. July 25, 1¢73). TFor example,
Rep. Harrington said:

"That measure [H.R. 8480] tinkers with the
rules of the appropriations process, to make an
Execulive impoundment n ore accourtable to the
Congress. But it fails to .ddress the underlying
a[front of impoundment to congressicnally estab-
lished prioritiecs. In short, the bill snakes a clcar
case for the l-rality of such actions by the Sxecutive.
Some have Lried to argue that procednral Jewis-
lation like 4. R. 8480 does not legitimize tace
iraporndinent oracicce.  Bus the facis show tlu
opposite: if Congress does not act on the PO -
raent, it is le- "M--—hy neces )dl v inplicatios.,  If 1
were a judge, I could reac . 16 ollner concinsion,
It will not do to acl on the upposition that congres -
sional action bnplics no ju gmeoent on the iimpound-
ment of funds [rom substantive programs, ' 120
Cong. Rcc. E5121 (daily cd. July - (), 1973).
(Empbasis added.)

Similarly, Rep. Leggett. whle supporting H.R. 3480,
expressed these reservations dur ng the debate (comparing the
House and Senate bills):

"While H. R, 8480 atte:npts to lim .t the President's
ability to impound, bhoth measure: cxtend to tl:
President de facto autllmltj to it yound f[or at lcast
60 days. The Madden (H.,R. 848i| bill allows the
President to impound pending congressional

-1
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disapproval, while the Ervin bill would have
impoundients lapse after 60 days if not appro rad
by Congress, A dangerous precedent is set in both
instances.' 120 Cong. Rece. H6619 (daily ed. July
25, 1973), (Emphasis added.)

And Rep. Danielson, speaking {or an amendment to H.R. 8480,
said: ’

"The last point I wish to make is simply ihis:
We must always be cautious in this Congress

to ccase delegating our powers to the Executive,
be he Republican or Democrat. His party malkeces
no difference. We must rid oursclves of this
tendancy to delegate.

Witness what can happen. In this instance,
by a sirmple majority vote, 50 percent plus 1, we
could delegate to the Pr:sident the power 12
imnound subjcct only to Conpgressional vetr_-._

Supposce we want to get this power back in the
future? A President, Republican or Democrat might
enjoy having this power of impoundment. S0 if we
try to take back this power, what do we have to do?

We have to pass another law repealing this law,
and the President can very well veto it, whethcr he
be Republican or Democrat.' 120 Cong. Rec, H6600
(daily ed. July 25, 1973). (Emphasis addcd.)

In fact, this concern over the granting of ''de iacto authority”
by H.R. 8480 was so grcat that several amendments were intro-
duced that would have changed H.R. 8480 to the Senate approach of
of requiring the impoundment action o ccise in the abscnce of posi-
tive congressional action within a certain period of time. The most
important of these was an amendment by Rep. Pickle, which was
defcated 318-96. 120 Cong. Recc. H6603 (daily ed. July 25, 1974).

While recognizing that the provisions of H.R. 8480 would indeed
give the President said ''de facto authoriti''', the apparent philusophy
behind the Housc bill was expressed by one of the floor leaders of
the bill, Rep. Bolling:

-~ 16 -



B-115398 BEST DOCUMENT Avayiagy e

"Mr. Chairman, 1 do¢ nol really know how to go
about opposing this [Pickle] amendmient, I know
it is well-intendcd.

No. 1. It imputes to the hill before us the
ratifying of the President's power to impound.

It does no such thing.

.The bill before us, H.R. 8480, is completely
neutral. It deals with a fact, not a theory.

There are impoundments. There are not
hundreds of impoundments but there are thousinds
of impoundments. Some are the kinds of impcund-
ments apparently some of my friends fecl arc the
only impoundinents; but thcre are ¢ great many
impoundments.

ala ale ats

"What H. R. 8480 sccks to do is to provide {or a
regular procedure for dealing with the exceptional
case when the Congress decides that a Presid. nt
has changed the policy~-by impoundment unilaicrally--
that the Congress has alrcady made, and the Con-
gress does not approve the change,

It is a very limited, very seli-disciplined, very
carcfully contrived process.

The committee very carcfully considerced the
alternatives, becausc, after all, the other body
has passed the other version a number of times,
and we heard {rom the Senator from North Carolina;
he was a witness before the committee. This was
a matter which was very car :fully considered. "
120 Cong. Rec. H6602 {(daily ed. July 25, 1977).

In other words, while the House bill was not considerced a
ratificalion of any impoundmert powcr, it was a 1recognition that
impoundment was taking place; that some impundraents, perhaps,
should take placce; and that Congress ought to hive a means for con-
trol over impoundments and disapprovingthose it considered unwisec
or unjustificd.

In summary, the House, whilc not ratifying or approuving any

particular impoundments, clearly did provide that, if the Congress
did not disapprove a proposecd impoundment, the impoundment vould
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stand. In this sense, the House bill expanded Executive authority
to impound.

The purpose of the Senate bill that went to conference clearly
was different. S.373, introduced on January 16, 1973, by Senator
Ervin and others, set forth a procedure to deal with impoundment
of funds. Significantly, and unlike H.R. 8480, this bill required
affirmative congressional action within a certain peried of time to
authorize impoundments. The Senate passec S.273 oa May 10,
1973. The House amended the Senate-passcd version of the bill
and both chambers appointed conferees. That bill died in confer-
ence. S.154]1 was introduced on April 11, 1973, by Senator Ervin
and five other members of the Scnate. The original version of
this bill as well as that version of 3. 1541 that was rcported out of
the Senate Committee on Government Operations on November 28,
1973, did not contain any impoundment control provisions. How-
ever, the bill was then referred toc the Committee on Rules and
Administration on November 30, 1973. The latter Committee
reported S.1541 (S.Rep. No. 93-688, 93d Cong.. 2d Sess.) in a
modified form--a form which did incorporate an impoundment
control title. As was the case in the House of Representatives,
the Senate was concerned that there be made available to the
Congress a means through which impoundments could be scruti-
nized. The Senate bill that went to conference tightened the author
ity in the Antideficiency Act to place funds in reserve by deleting
the '"other developments' clause. It also prohibited, except where
provided for by appropriations act or other laws, the usec of
budgetary reserves for fiscal policy purposes or to achieve less
than the full objectives and scope of programs enacted and funded
by the Congress, and authorized the Comptroller General to bring
a civil suit action in the U.S. District Court for the District of
Columbia to enforce those provisions.

i

The Senate, on March 22, 1974, substituted the agrecd upon
text of S. 1541 for the language of H. R. 7130. It was in this light
that the two chambers went to conference.

The legislative history following the corfererce deliberations
is ambiguous inthat support can be found for :ither interpretation.
See generally 120 Cong. Rec. H5177-5202 {(daily ed. June 18,
1974); and 120 Cong. Rec. S11221-11257 (daily ed. June 21, 1974).
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In addition, we wunderstand that some who participated in the
debate adhere to an interpretation opposite to that which one would
conclude from a reading of the record. Under the circumstances,
this portion of the history is not helpful as an aid to interpretation
of the language of the act.

Finally, other arguments that have been raised against the
second interpretation include the arguments (1), that the disclaimer
section (section 1001) and the Antideficiency Act amendment (sec-
tion 1002) preclude any assertion or concession of Presidential
power to impound, except pursuant to expli<it statujory authoriza-
tion, and (2), that nowhere else in the act is there found such an
assertion or concession.

These arguments ignore the fact, however, that the history of
section 1013 in the House clearly shows that that provision was
intended as a mechanism whereby impoundments could be reviewed
and approved or disapproved by Congress, regardless of the pres-
ence orlack of independent statutory authorization. Thus, the dis-
claimerdisclaims any assertion or concession of Presidential
constitutional power, or approval of any impoundment except pur-
suant to statutory authorization. Section 1013 in a sense does pro-
vide such authorization, provided the Congress does not dis-
approve a proposed deferral. Similarly, the section 1002 amend-
ment to the Antideficiency Act provides that no rescrves shall
be established other than as authorized by thc Antideficiency Act,
or "except as specifically provided by particular appropriation
acts or otherlaws.'"Section 1013, webelieve, asdiscussed above,
must be included in the category '"'other laws."”

CONCLUSION

We view the Impoundment Control Act of 1974 as providing a
means forCongress to review Executive Branch actions or inactions
amounting to withholding budget authority from obligation; a mecha-
nism for Congress to affirm or disapprove withholdings thut are
based on statutory authority outside of the act and to reconsider
(contemporaneous with the circumstances at the time proposed) and
approve ordisapprove withholdings that are submitted under the secc-
tion 1013 procedure, but which otherwise have no statutory author-.
rity. As such, it does not, as scction 100! makes clear, ausert or
concede the constitutional powers or limitations of either Congress
or the President.
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As we have stated, the act contains complicated provisions, the
legislative history of which are, in large part, far from clear.
Because of this, the title has presentcd difficult problems of inter-
pretation. In addition, because of the act's importance, its inter-
pretation and implementation have been the subject of keen intcrest
by members of Congress and others. Consequently, because it is
a close question involving difficult issues of interpretation of statu-
tory language and legislativehistory, we sugg: st that Congress may
want to re-examine the act and clarify its intent’ through further

legislative action.
. S%e@ely yours,
Ltae aq .

Comptroller General
of the United States
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

pEC 18 1874
B-115398

RE ST DOCTENT At ros -
The Honorable Edmund S. Muskie o UUL’UMLF\H QVHF SHUE
Chairman, Committee on the Budget

United States Senate

Dear Senator Muskie:

We have received your letter of December 13, 1974, raising certain
questions concerning our interpretation of the Impoundment Control
Act of 1974, as expressed in our opinion dated December 4, 1974,

Set forth below are your questions and our answers to them.

QUESTION:

"First, what principles of statutory interpretation
were used in reaching the conclusions contained in
the December 4, opinion?"

No single canon of interpretation can purport to give a certain
and unerring answer to the question of legislative intent or the
meaning of a statute. Before the true meaning of a statute can be
determined where there is genuine uncertainty as to how it should
apply, consideration must be given to the problem in society to
which the legislature addressed itself, prior legislative considera-
tion of the problem, and the legislative history of the statute in
question. See Sutherland, Statutory Construction, 4th Ed., §§45.05
and 45. 02.

In this case, the problem addressed by the Congress, and even
more the legislative response it fashioned, are the very matters
in contention. Review of prior legislative considerations, and of
the legislative history of the bill that emerged from Conference,
was not particularly helpful. At the end, we relied upon the tradi-
tional principle that Congressional intent must be ascertained
essentially from the language of the statute itself.

QUESTION:

"Second, your opinion contained a number of assertions and
conclusions for which no authority was cited. Please indicate all
authorities upon which you relied for the following statements:
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"A. On page two, you described the 'basic scheme' of the
Act as follows:

""2. DBudget authority intended for permanent withdrawal
must be released for obligation and expenditure if
the Congress fails within 45 days to pass legislation
authorizing the withdrawal.

'"'3. Budget authority intended for temporary withdrawal
within a fiscal year may be withheld as proposed if
the Congress fails to act; either House may require
release of such deferred budget authority by passing
a simple resolution to that effect. (Emphasis added)

"What is the authority for such conclusions? Where in the
legislative history of Public Law 93-344 are the words
'permanent' or 'temporary' used to describe recissions
and deferrals respectively?"

"F. On page thirteen, you state, 'The language of section 1012
and 1013 conveys a clear impression that the use of the
two sections depends not on the purpose or legal authority
of a proposed withholding action, but upon its duration,'

"What is the authority for that assertion? Where in the
conference report or in the floor debates in either House
is there support for that assertion? "

Our basis for these conclusions is the language of §§1002 and
1012-1013 of the act itself. The Conference Report and the floor
debates following the Conference throw little light on this problem.

In §§1002 and 1012 a '"'rescission' is to be recommended when
funds are not required to carry out the objectives and scope of the
appropriation. As used in these sections, a ''rescission' appears
to mean that budget authority is to be permanently revoked. This
meaning is consistent with that ordinarily accorded the term
"rescission."

The term deferral is explained by §§1011 and 1013 as any
withholding or delaying of budget authority that does not extend
beyond the fiscal year in which it is proposed. Moreover, Section
1013, by its own provisions, deals with impoundments not covered
by §1012 (see §1013(c)). T
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Reading the two sections together, the conclusion seems
inescapable that a ""deferral' is what we characterize as a '"tem-
porary' withdrawal of authority, and a rescission is a '""permanent"
withdrawal.

"B. On page two, you state, 'The Impoundment Control
Act of 1974 and its legislative history are considerably
less than clear concerning the Act's intended design,'
What is the basis for that conclusion?"

Primarily it is the legislative history of the act that is unclear
in large part. See pages 18-19 of our December 4, 1974, opinion
concerning the ambiguity of the legislative history following the House-
Senate Conference. Had the Act itself been as clear as all would
desire it would not have been subject to two reasonable but mutually
exclusive interpretations.

"C. On page nine, you state, 'We conclude that budget
authority may not be withheld except to provide for
contingencies or to effect savings, or as specifically
provided for in appropriations acts or other laws.'
How is that conclusion consistent with your later
conclusion that the President may use the deferral
procedure for fiscal policy purposes? "

"D. On page thirteen, you state, 'Second, we conclude
further that the Impoundment Control Act of 1974,
apart from 1002, is 'other law' within the meaning
of section 1002. This is the necessary conclusion
to be drawn from the fact that section 1002 is in
fact an amendment to a statute (the Anti-Deficiency
Act) separate and apart from the remainder of the
sections making up the Budget Impoundment and
Control Act of 1974.' What is the authority for
this assertion and conclusion? "

Section 1002 states explicitly that it is an amendment to the
Antideficiency Act, 31 U.S.C. 665. The remainder of the act is
not an amendment to 31 U.S.C. 665, and constitutes a structurally
separate statute. Therefore, it appears the amendment to the
Antideficiency Act was designed to eliminate that statute as the
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claimed basis for so-called policy impoundments. See pages 6-10
of our December 4, 1974 opinion. This in no way would affect the
possibility that other statutes could serve as a basis for policy
impoundments. Section 1002 appears to recognize this:

"Except as specifically provided by particular
appropriations Acts or other laws, no reserves
shall be established other than as authorized by
this subsection.'" (Emphasis supplied.)

Also, it must be emphasized that a policy impoundment will
prevail only in those circumstances where the President proposes
a deferral and neither of the Houses of Congress passes an impound-
ment resolution. Under these circumstances, §1013 of the act
provides "other law' for withholding of budget authority.

Finally, if one construes the language of §1002 to mean that
fiscal policy reserves cannot be established under any other law,
then the creation of such reserves, it has been argued, would have
to be proposed as "'rescissions''. Such a construction would be
inconsistent with the clear import of §1013, which provides for the
President proposing to defer for less than the fiscal year any budget
authority.

"D. On page thirteen, you state, 'First, the clear
language of section 1013 does not limit the authority
for the proposed deferrals.' How do you reconcile
that assertion with the 'clear language' of section
1012 which provides that the President is to seek
rescission when he determines 'that all or part of
any budget authority will not be required to carry
out the full objectives or scope of programs for
which it is provided or that such budget authority
should be rescinded for fiscal policy or other
reasons (including the termination of authorized
projects or activities for which budget authority
has been provided), or whenever all or part of
budget authority provided for only one fiscal year
is to be reserved for obligation for such fiscal
year?
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"How do you reconcile your interpretation of
Section 1013 with the 'clear language' of Section
1013(c) which states, 'The provisions of this
section do not apply to any budget authority
proposed to be rescinded or that is to be reserved
as set forth in a special message required to be
transmitted under section 1012'?"

The language of §1013 provides that an impoundment message
should be sent pursuant to the section whenever it is proposed that
budget authority be deferred. The language is so broad, in fact,
that it would include rescissions except that subsection 1013(c)
specifically excludes '""budget authority proposed * * * in a special
message required to be transmitted under §1012."

The fact that §1012 specifically lists ''fiscal policy' rescissions
as reportable under that section, and §1013 does not refer to ''fiscal
policy" deferrals, cannot be construed as meaning that all fiscal
policy withholdings of whatever duration must be reported under
§1012. The list of several purposes for impoundments under §1012,
including for the purpose of '"fiscal policy,' virtually exhausts all
reasonable possibilities of the purposes for which the President may
propose to revoke obligational authority. Section 1013 lists no pur-
poses whatever for which the President may propose to delay obli-
gational authority. If §1012 were construed to embrace exclusively
all withholdings undertaken pursuant to the purposes listed therein
(including ''fiscal policy''), then fiscal policy deferrals could not
be proposed under §1013. But the language of §§1012 and 1013
simply does not support this result. The more reasonable interpre-
tation, viewing the act as a whole, is that §1012 encompasses only
those impoundments for fiscal policy or other reasons, the durations
of which extend beyond the fiscal year in which they are proposed,
i.e., "permanent."

"G. On page fourteen, you state, 'Deferral actions
cannot delay program funds for longer than one
year.' Yesterday in testimony before the Senate
Budget Committee, Director Ash of OMB testified
that the President could defer program funds for
as many years as he wanted, so long as the autho-
rization for such budget authority did not expire.

Is Director Ash's interpretation of the law correct?
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If the Director's interpretation is not correct,
will the Comptroller General reclassify such
deferrals as recissions and then sue to release
the money if the Executive does not spend it?"

We agree with Director Ash's interpretation so long as the
deferral is resubmitted each fiscal year, and only so long as there
does not arise a de facto rescission due to the lack of sufficient
remaining time to prudently obligate the funds involved. See page
12 of our December 4, 1974 opinion. The GAO under its respon-
sibilities would, of course, question repeated deferrals to see if
they should be submitted as rescissions.

"H. On page eighteen, you describe the legislative
history of the Impoundment Control Act in the
Senate. You state that the Senate Rules Com-
mittee reported S. 1541 in 'a form which did
incorporate an impoundment control title.'
What is the legislative history in the Senate of
Title X of S.1541? "

As discussed at page 18 of our December 4, 1974, opinion,
S. 1541 was introduced on April 11, 1973, by Senator Ervin and five
others. It was referred to the Committee on Government Operations
and subsequently reported out on November 28, 1973, without an
impoundment control title. See S. Rep. No. 93-579.

The bill was later referred to the Committee on Rules and
Administration on November 30, 1973. This Committee did report
out the bill with impoundment control provisions. See S. Rep.

No. 93-688.

The Senate passed S. 1541 on March 22, 1974, but then substituted
its agreed upon text for H. 7130 on March 22, 1974. This bill was
modified in conference.

"I. On page one, you state, 'The act fundamentally
calls for the Executive Branch to report and explain
to the Congress all proposed impoundments with
ultimate authority to effectuate such proposals
dependent upon congressional action.' When the
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President proposes a rescission, may the funds
be withheld during the 45-day period pending
Congressional action? "

Yes. We think the act provides that funds may be withheld during
the pendency of a rescission request. Section 1012 states that, if
after 45 days, a rescission bill has not been passed, the budget
authority must be made available for obligation. To us, this implies
that during the 45 days the money need not be made available for
obligation. :

QUESTION:

"Third, doss section 1013 provide any legal
authority or statutory authority for an impoundment
of budget authority? Did H.R. 7130 as passed by
the House purport to provide any such legal or
statutory authority to the President to defer budget
authority temporarily from obligation? "

Yes, provided it is sustained by Congressional concurrence.
Further, the legislative history of H.R. 7130 in the House makes
it clear that the House recognized that H, R. 8480, the predecessor
to H.R. 7130, did provide additional authority to the President,
subject to Congressional concurrence. See pages 14-19 of our
December 4, 1974, opinion,

Sincerely,

SIGNED ELMER B. STAATS,

Comptroller General
of the United States





